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STATEMENT OF JURISDICTION AND DESCRIPTION OF PROCEEDINGS 
BELOW 
This appeal was originally filed in the Supreme Court of 
the State of Utah. Jurisdiction was conferred upon the 
Supreme Court by Section 78-2-2, Utah Code Annotated (1953) 
as amended; Section 78-1-3(3), Utah Code Annotated (1953) as 
amended; and Article VIII, Sections 3 and 5 of the Utah State 
Constitution. This case was assigned to the Court of Appeals 
by the Supreme Court on March 24, 1987. This court has 
jurisdiction pursuant to Section 78-2a-3(h). 
This case was originally filed in Seventh Judicial 
District Court in and for Uintah County and is an appeal from 
a final order of the District Court granting a motion for 
summary judgment in favor of the Defendants Fern Oberhansley 
and Basin Land Title and Abstract, Inc., and against the 
Plaintiffs Grant Brough and W. Jerry Brough. 
STATEMENT OF ISSUES 
The issues presented by this Appeal are as follows: 
1. Did the court below err in granting Defendants 
Motion for Summary Judgment based upon a purported settlement 
when the record is void of any evidence of settlement and 
shows dispute as to material facts? 
2. Did the court below err in granting Defendant's 
Motion for Summary Judgment over Plaintifffs objection where 
the motion and memorandum did not comply with Rule 2.8 of the 
Rules of Practice in the Circuit and District Courts of the 
State of Utah? 
STATUTES, PROVISIONS AND RULES 
Interpretation of the following rules is determinative 
of this Appeal. 
1. Rule 56(c) of the Utah Rules of Civil Procedure as 
set forth below: 
MOTION AND PROCEEDINGS THEREON. The motion 
shall be served at least ten days before the time 
fixed for the hearing. The adverse party prior to 
the day of hearing may serve opposing affidavits. 
Judgment sought shall be rendered forthwith if the 
pleadings, depositions, anwers to interrogatories 
and admissions on file, together with the 
affidavits, if any, show that there is no genuine 
issue as to any material fact and that the moving 
party is entitled to a judgment as a matter of law. 
A Summary Judgment interlocutory in character may 
be rendered on the issue of liability alone, 
although there is a genuine issue as to the amount 
of damages. 
2. Rule 2.8(e) of the Rules of Practice in the District 
and Circuit Courts of the State of Utah as set forth below: 
Rule 2.8(d). The Points and Authorities in support 
of a motion for summary judgment shall begin with a 
section that contains a concise statement of material 
facts as to which movent contends no genuine issue 
exists. The facts shall be stated in separate numbered 
sentences and shall refer with particularity to those 
portions of the record upon which movent relies. 
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STATEMENT OF THE CASE 
Plaintiffs/Appellants Grant and W. Jerry Brough filed 
this action in Seventh Judicial District Court of Uintah 
County to a Quiet Title to certain real property located in 
Uintah County, Utah, and to recover for damages sustained by 
Plaintiffs as a result of Defendants/Respondents Fern 
Oberhansley and Basin Land Title and Abstract, Inc.'s, 
wrongful preparation and recording of a contra-indicated 
Deed of Reconveyance and for damages sustained in the loss of 
title to their property or the security interest therein 
and/or the costs of recovering title to the real property and 
the devaluation of the property during the interim. 
Each of the Defendants below answered and 
counterclaimed . Defendants Oberhansley and Basin Land Title 
and Abstract, Inc., filed a Motion for Summary Judgment and a 
Memorandum of Points and Authorities with no supporting 
affidavits. Plaintiffs filed a responding Memorandum of 
Points and Authorities in Opposition to Defendants1 Motion 
for Summary Judgment. Defendants filed no Reply and on July 
28, 1986, Defendants Oberhansley and Basin Land Title and 
Abstract, Inc., filed a Notice to Submit. On September 24, 
1986, the date set for trial, without hearing or testimony, a 
minute entry was signed granting Defendant Oberhansley and 
Basin Land Title and Abstract, Inc. 's, Motion for Summary 
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Judgment dismissing Plaintiffs causes of action against 
Respondents, predicated upon a conclusion that the action 
between Plaintiffs and Defendant Timothy had been settled. 
The minute entry was followed by a formal order prepared by 
Defendant Oberhansley and Basin Land Title and Abstract, 
Inc., and signed by the court on October 20, 1986, again 
reciting as its basis the settlement of the action between 
Defendant Timothy and Plaintiffs Brough. 
STATEMENT OF FACTS 
On or about July 1, 1986, Defendants Oberhansley and 
Basin Land Title and Abstract, Inc., filed a Motion for 
Summary Judgment and a Memorandum. The Memorandum contained 
no list of undisputed facts as required by Rule 2.8 and was 
not supported by any affidavits. See record on appeal 
(hereinafter referred to as "record,") pages 74 through 
80,and Addendum A. 
On July 23, 1986, Plaintiff filed a Memorandum of Points 
and Authorities in Opposition to Defendant Oberhansley and 
Basin Land and Title, Inc.'s, Motion for Summary Judgment 
reciting a list of facts that were in dispute (Record pages 
90 through 98 and Addendum B). Defendants filed no Reply 
Memorandum. Two months later, without hearing, Defendants1 
Motion for Summary Judgment was granted without hearing by 
minute entry entered on the day set for trial. (Record pages 
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106 and Addendum C.) 
The Order appealed from was signed by the the District 
Court on October 20, 1986. In the Order, the court cites as 
the basis for its decision that the action between Plaintiff 
and Defendant Ferris Timothy had been settled. (Record 
108-109) The record is void of any evidence of a settlement 
between Plaintiff and Defendant Ferris Timothy. The Record 
at page 104 contains a Motion to Strike filed on September 
23, 1986, the day before the minute entry evidencing an 
ongoing dispute between the parties as of that date. There 
is no record of any hearing nor was any stipulation or 
settlement agreement filed with the trial court. Defendants 
admit in their pleadings that they prepared and recorded the 
wrong document (Record 75), but deny responsibility for 
damages sustained and plead by Plaintiff (Record 76, 92 and 
95 through 98). The notice and amount of damages has been 
placed in dispute by the pleadings and submissions in record. 
SUMMARY OF ARGUMENT 
1. Summary Judgment is a harsh measure that should not 
have been granted when the pleadings and other submissions of 
the parties, viewed in the light most favorable to the party 
opposing the motion, does not clearly show t:hat no genuine 
issue of material fact exists and that the moving party is 
entitled to judgment as a matter of law. 
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The Summary Judgment granted in the instant case is 
clearly predicated upon a conclusion by the court that 
another portion of the case had previously been settled. The 
conclusion upon which the Summary Judgment was based is not 
supported by the facts or record before the court. 
2. Where the proponent of a motion for summary judgment 
fails to comply with the provisions of Rule 2.8(d) in not 
listing the facts as to which movent contends no genuine 
issue exists in separate numbered sentences referring with 
particularity to those portions of the record upon which 
movent relies, the opposing party is deprived of fair notice 
and the Summary Judgment should be reversed. 
ARGUMENTS 
A. THE SUMMARY JUDGMENT ENTERED BY THE TRIAL COURT IS NOT 
SUPPORTED BY THE RECORD AND CANNOT BE SUSTAINED ON REVIEW 
WHERE IT IS PREMISED ON A PRESUMED SETTLEMENT NOT OF RECORD 
AND THERE ARE GENUINE ISSUES AS TO MATERIAL FACTS. 
The Appellants Grant Brough and W. Jerry Brough were at 
the last hour turned out of court and deprived of their 
opportunity to be heard and present their evidence to the 
court by the grant of Defendants' Motion for Summary Judgment 
which is here on appeal. A summary judgment under such 
circumstances is a harsh measure compelling the court to 
examine the entire evidence in the light most favorable to 
the party opposing the motion and, if there is any dispute as 
to any issue material to the. settlement of the controversy, 
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the summary judgment should not be granted. Holbrook 
Company v Adams , 542 P.2d 591, (Utah 1975)|. 
The Utah Supreme Court in Kidden v White, et al , 378 
P.2d 898, (Utah 1963) stated: 
In confronting the problem presented on this 
appeal, we have been obliged to remain aware that a 
summary judgment which turned the party out of 
court without an opportunity to present his 
evidence is a harsh measure that should be granted 
when taking the view most favorable to a party's 
claim and any proof that might properly be aduced 
, thereunder he could in no event prevail. 
The granting of a motion for summairy judgment must be 
limited to those few instances in which upon a review of the 
pleadings and affidavits and other submissions of the parties 
in light most favorable to the losing party, there is no 
issue of material fact and nothing remains in dispute for the 
court to resolve. Geneva Pipe Company v S. & H. Insurance 
Company , 714 P.2d 648, (Utah 1986) and Rose v Allied 
Development Co. , 719 P.2d 83, (Utah 1986): 
Doubt, uncertainties, or inferences concerning 
the issues of fact must be construed in a light 
most favorable to the party opposing summary 
judgment. Litigants must be able to present their 
cases fully to the court before judgment can be 
rendered against them unless it is obvious from the 
evidence before the court that the party opposing 
judgment can establish no right to recover. The 
trial court must not weigh evidence or credibility. 
Mountain States v Atkin, Wright and Miles, 
Chartered , 681 P.2d 1258, (Utah 1984).! 
A common thread running through all cases reviewing 
summary judgments is that the record must be viewed in a 
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light most favorable to the party opposing the motion for 
summary judgment and that the summary judgment may only be 
based upon pleadings, affidavits, etc., which are of record 
or have been submitted to the court. This necessarily 
precludes the court from granting a summary judgment on 
matters outside the record. Geneva Pipe Company v S. & H. 
Insurance Company , 714 P.2d 648, (Utah 1986) and Rose v 
Allied Development Co. , 719 P.2d 83, (Utah 1986). 
Katzenber%er v State , 55 Utah Adv. Rep. 53, (Ct App 1987). 
The record on appeal shows that the Defendant 
Oberhansley and Basin Land Title and Abstract, Inc., filed a 
motion for summary judgment unsupported by any affidavit and 
failing to list any undisputed facts with reference to the 
record. The memorandum did not alledge that the case between 
the Plaintiffs and the other Defendant Timothy had been 
settled. The Plaintiffs Brough submitted a memorandum in 
opposition listing some of the facts in dispute and making an 
argument to support its claim for damages against the 
Defendants Oberhansley and Basin Land Title and Abstract, 
Inc. The Defendants filed no reply memorandum, but did 
request a ruling. No ruling was made for approximately two 
(2) months until a minute entry dated the day of trial 
granted the motion and deprived Plaintiffs of an opportunity 
to present their evidence. 
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The basis recited for the grant of summary judgment is a 
purported settlement between the Plaintiffs and the Defendant 
Timothy as to which the record is silent. The memorandum of 
the Defendant Oberhansley and Ba§in Land Title and Abstract, 
Inc., in support of its motion for summary judgment make no 
reference to a settlement nor do any subsequent pleadings 
evidence a settlement between the parties. Since the 
purported settlement agreement does not appear in any of the 
pleadings, affidavits, depositions, etc., before the court, 
it cannot properly be a consideration in the granting of a 
motion for summary judgment and cannot be the principal basis 
upon which the decision is predicated. Since the purported 
settlement does not appear of record, the Plaintiffs Brough 
are entitled to have the Appellate Court view all of the 
facts in the light most favorable to the party opposing the 
motion and to allow the summary judgment to stand only where 
the pleadings and discovery which are in file show that there 
is no genuine issue as to any material fact and that the 
moving party is entitled to judgment as a matter of law. 
Utah R. Civ. P. 56(c); Bowen v Riverton Citjy , Utah 656 P.2d 
434, (Utah 1982); Geneva Pipe Company v S. & H. Insurance 
Company , 714 P.2d 648, (Utah 1986); Youn% v Texas Company , 
8 Utah 2d 206, 331 P.2d 1099,(1958); Norton v Blackham , 669 
P.2d 857, (Utah 1983). The court below erred in granting 
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summary judgment based upon a presumption which is not 
supported by the record. 
The court, looking at the pleadings and other submissions 
on file, could not properly have found that no genuine issue 
of material facts existed and that the Defendant Oberhansley 
and Basin Land Title and Abstract, Inc., were entitled to 
summary judgment as a matter of law. Unless there is a 
showing that the disfavored party cannot produce evidence 
which would reasonably support a finding in their favor on a 
material or determinative fact, a summary judgment is 
erroneous. Bridge v Backman , 10 Utah 2d 366, 353 P.2d 909, 
(1960). The pleadings and evidence on file show that the 
Plaintiffs were deprived of title to their property by the 
wrongful actions of the Defendant Oberhansley and Basin Land 
Title and Abstract, Inc. The court in looking at the facts 
in the light most favorable to the Plaintiffs opposing the 
motion for summary judgment could and should have reasonably 
inferred that the Plaintiffs have suffered compensable loss 
as the direct and proximate result of the negligent or 
wrongful acts of the Defendant Oberhansley and Basin Land 
Title and Abstract, Inc. 
The Defendant Oberhansley and Basin Land Title and 
Abstract, Inc.'s, Motion for Summary Judgment has granted, 
based upon an incorrect premise that a portion of the case 
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had been settled and upon the incorrect premise that no 
genuine issues of material fact remain. Respondents failed 
to carry the burden of proof on these matters and the Summary 
Judgment should be reversed. 
B. A SUMMARY JUDGMENT GRANTED ON A MOTION WHICH FAILS TO 
COMPLY WITH RULE 2.8(d) OF THE RULES OF PRACTICE IN THE 
DISTRICT AND CIRCUIT COURTS OF THE STATE OF UTAH SHOULD BE 
REVERSED. 
Rule 2.8(d) of the Rules of Practice In the District and 
Circuit Courts of the State of Utah requires that: 
The points and authorites in support of a 
motion for summary judgment shall begin with a 
section that contains a concise statement of 
material facts as to which movent contends no 
genuine issue exists. The facts shall be stated in 
separate numbered sentences and sh^ll refer with 
particularity to those portions of the record upon 
which movent relies. 
Defendant Oberhansley and Basin Land Title and Abstract, 
Inc.?s, Memorandum in support of its Motion for Summary 
Judgment fails to comply with the requirements of Rule 
2.8(d). 
Plaintiff has not located any authority directly 
relating to Rule 2.8(d), but the Utah Supreme Court has 
indicated in the cases of Bigelow v Inoersol , 618 P.2d 50, 
(Utah 1980) ; Wayne Garff Construction Company, Inc., v 
Richards , 19 Utah Adv. Rep. 8, (1985); an(i Larsen v Larsen 
674 P.2d 116, (Utah 1983) that failure to comply with rules 
of practice, in those cases Rule 2.9, is of sufficient 
importance as to disqualify or defeat a judgment entered 
without compliance. 
Defendant Oberhansley and Basin Land Title and Abstract, 
Inc.'s, failure to comply with provisions of Rule 2.8(d) not 
only violated a rule of practice of significant import but 
also deprived the party opposing the motion for summary 
judgment of notice of the specific facts and portions of the 
record upon which Defendant relied and deprived Plaintiffs of 
the opportunity and notice necessary to adequately counter 
those assertions. The court below erred in granting 
Defendant Oberhansley and Basin Land Title and Abstract, 
Inc.!s, Motion for Summary Judgment when the party opposing 
the motion for summary judgment objected to the failure of 
the proponent to comply with the provisions of Rule 2.8(d) 
and the summary judgment entered should be set aside. 
The court erred in granting a motion for summary 
judgment which did not comply with Rule 2.8 and the summary 
judgment previously entered by the court should be reversed. 
CONCLUSION 
The Plaintiffs Grant Brough and W. Jerry Brough were 
deprived of their opportunity to fully litigate their cause 
of action by the last minute grant of Defendant/Respondent 
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Oberhansley and Basin Land Title and Abstract, Inc.'s. Motion 
for Summary Judgment. The court below erred in granting the 
motion for summary judgment because it premised the decision 
on a purported settlement which appears no where in the 
record. The court below erred in granting the summary 
judgment because the proponent of the motion for summary 
judgment failed to carry its burden to prove that there were 
no genuine disputes as to material facts and that were the 
matter to go to trial, the Plaintiffs Brough could not 
possibly prevail. The court below erred in granting summary 
judgment in favor of Respondents over Plaitiffs' objections 
that the motion failed to comply with the provisions of Rule 
2.8(d). 
The summary judgment entered by the court below does not 
comply with the provisions of Rule 56 of the Utah Rules of 
Civil Procedure and the numerous cases decided thereunder. 
Based upon the record and the foregoing arguments, Appellants 
Grant and W. Jerry Brough respectfully submit that the trial 
court order granting Respondents' motion for summary judgment 
is reversible error and pray that the court reverse the trial 
court's order and set aside the summary judgment dismissing 
Plaintiffs Brough's action against Defendant Oberhansley and 
Basin Land Title and Abstract, Inc., and remand the case for 
full litigation of the issues. 
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Respectfully submitted this "2~G day of May, 1987. 
BENNETT & JUDD, P.C. 
Attorneys for Appellants 
Grant Brough and W. Jerry Brough 
By Dennis L. Judd 
CERTIFICATE OF SERVICE 
I hereby certify that on the O^O day of May, 1987, I 
caused to be mailed, postage prepaid, four (4) true and 
correct copy of the foregoing Appellantfs Brief to D. Aron 
Stanton, 510 West 200 North, Roosevelt, Utah 84066 and L.A. 
Dever, 209 East 100 North, Vernal,/ Utah 84078, 
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DUnuiMY LUCK. CLEHK 
B V / V / r f ^/^.DEPUTV 
IN THE SEVENTH JUDICIAL DISTRICT COURT OF UINTAH COUNTY 
STATE OF UTAH 
GRANT BROUGH and W. JERRY BROUGH, 
Plaintiffs, 
vs . 
BASIN LAND TITLE AND ABSTRACT 
INC. AND FERN OBERHANSLEY AND 
FERN OBERHANSLEY DBA BASIN 
LAND TITLE AND ABSTRACT AND 
FERRIS TIMOTHY, 
De iendants. 
MEMORANDUM OF POINTS AND 
AUTHORITIES IN SUPPORT OF 
DEFENDANTS MOTION FOR 
SUMMARY JUDGMENT 
Civil No. 85-CV-412U 
Defendant Basin Land Title and Abstract Inc. and Fern 
Oberhansley by and through their attorney, D. Aron Stanton and 
Associates, submits to the Court the following Memorandum of Points 
and Author!ties. 
STATEMENT OF FACTS 
On or about the 30th day of June, 1983, Plaintiffs sold a piece 
of property to Defendant Timothy with Defendants Basin Land Title 
and Abstract, et al, preparing the documents. The sale was by a 
promissory note secured by a trust deed and a warranty deed. By 
July of 1984 the sale had gone sour and Plaintiffs wanted the home 
and property back and Defendant Timothy wanted his down payment 
back. Defendant Timothy and PI aintiffs reached an agreement whereby 
the property would be returned to Plaintiffs. Determination of 
extent and terms of that agreement is the true subject matter of 
this litigation. After Plaintiffs retook possession of the home and 
property, Plaintiff Jerry Brough contacted Defendant Fern 
Oberhansley about having the trust deed removed. Because Plaintiff 
Jerry Brough represented they had the home back and made no mention 
of the need to take care of the warranty deed, Defendant Oberhansley 
believed that the warranty deed was already taken care of by a quit 
claim deed from Defendant Timothy and suggested that the trust deed 
be removed by a deed of reconveyance. The effect of filing the 
r ec o aveyance was to put the full legal t i t l e to the property in 
Defendant Timothy. Upon finding the mistake, Defendant Oberhansley 
suggested that Plaintiffs re-record the deed of trust. However, it 
is not possible to re-record a deed of trust after a deed of 
reconveyance has been recorded. Defendant Timothy has been asked to 
reconvey the property to Plaintiffs but although he recognizes that 
he has no interest and claims no interest in the property, Defendant 
Timothy has declined to convey the property back to Plaintiffs 
because he feels they have reneged on their agreement in paying back 
his down payment. The Plainitffs then filed this present action 
with seven causes of action of which four are directed against the 
Defendants Basin Land Title and Abstract Inc. et al. 
FIRST CAUSE OF ACTION 
Plaintiffs first cause of action against Defendants Basin Land 
Title and Abstract Inc. et al is for the value of the home and 
property put in jeopardy by the recording of the deed of 
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reconveyance. The Plaintiffs are at present in possession of the 
property and Defendant Timothy in his deposition taken on March 14, 
1 9 8 6 , specifically stated that he claimed no interest in said 
property but that his interest was in enforcing the agreement made 
between himself and the Plaintiffs for the return of said property 
to Plaintiffs. It is a general rule of law that damages are only 
applicable when there has been an actual injury. That is, that one 
is liable only for the actual damages his acts provoke, and damages 
are not necessarily compensable simply because Defendant has 
violated a duty owed to another. Thompson v Jacobson 463p2d 801, 
(Utah 1970) . Thus, Plaintiffs first cause of action, the value of 
the home must fail because the home is presently in Plaintiffs 
possession and the adverse party who could claim an interest in the 
property because of the mistaken recording of the deed of 
reconveyance has specifically declined to assert such an interest. 
SECOND CAUSE OF ACTION 
In the second cause of action the Plaintiffs make a claim for 
the potential loss of the amount remaining on the trust deed note 
from the sale of the property. For the same reasons stated above 
and for the further reason that the Plaintiffs and Defendant Timothy 
made an agreement to turn back the property to Plaintiffs the note 
was made invalid and Plaintiffs have suffered no loss and can 
therefore make no claim against Defendant Basin Land Title and 
Abstract Inc. et al. 
THIRD CAUSE OF ACTION 
In their third cause of action, Plaintiffs are asking for the 
3 
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p u n i t i v e a n d e x e m p l a r y d a m a g e s a g a i n s t D e f e n d a n t B a s i n Land T i t l e 
a n d A b s t r a c t I n c . e t a l f o r a l l e g e d l y w i l l f u l and w r o n g f u l c o n d u c t 
t o w a r d t h e P l a i n t i f f s and s u g g e s t i n g t o P l a i n t i f f s t o a t t e m p t t o 
c u r e t h e p r o b l e m by r e - r e c o r d i n g t h e d e e d of t r u s t . P u n i t i v e 
d a m a g e s a p p l y o n l y i n e x c e p t i o n a l c a s e s a n d f o r t h e p u r p o s e of 
p u n i s h i n g t h e D e f e n d a n t f o r r e p r e h e n s i b l e c o n d u c t a n d n o t f o r 
r e c o m p e n s i n g t h e i n j u r e d P l a i n t i f f . T h e r u l e i s t h a t p u n i t i v e 
d a m a g e s a r e n o t a p p l i c a b l e j u s t f o r s i m p l e n e g l i g e n c e , m i s t a k e o r 
i n a d v e r t e n c e . The D e f e n d a n t m u s t e i t h e r know o r s h o u l d know t h a t 
t h e c o n d u c t e n g a g e d i n w o u l d , i n a h i g h d e g r e e of p r o b a b i l i t y , 
r e s u l t i n s u b s t a n t i a l h a r m t o a n o t h e r . B e h r e n s v . R a w l e i g h H i l l s 
H o s p i t a l . , 6 7 5 P 2 d 1 1 7 9 ( U t a h 1 9 8 3 ) . T h e c o n d u c t of D e f e n d a n t 
O b e r h a n s l e y i n s u g g e s t i n g t h a t P l a i n t i f f s a t t e m p t t o r e - r e c o r d t h e 
d a t e of t r u s t c o u l d n o t p o s s i b l y r e s u l t i n s u b s t a n t i a l h a r m t o 
P l a i n t i f f s . T h e a c t o f s u g g e s t i n g t h a t P l a i n t i f f s a t t e m p t t o 
r e - r e c o r d t h e deed of t r u s t i s n o t r e p r e h e n s i b l e t o s o c i e t y and d o e s 
n o t t r i g g e r t h e s o c i e t a l i n t e r e s t s f o r w h i c h p u n i t i v e d a m a g e s a r e 
a w a r d e d . 
P l a i n t i f f s f o u r t h a n d f i f t h c a u s e s of a c t i o n a r e o n l y a g a i n s t 
D e f e n d a n t T i m o t h y . 
SIXTH CAUSE OF ACTION 
I n t h e i r s i x t h c a u s e of a c t i o n P l a i n t i f f s a l l e g e t h a t D e f e n d a n t 
B a s i n L a n d T i t l e and A b s t r a c t I n c . , e t a l b r e a c h e d a f i d u c i a r y d u t y 
and c a u s e d t h e e n t i r e e c o n o m i c a l l o s s s u f f e r e d by P l a i n t i f f s 
i n c l u d i n g C o u r t c o s t s a n d a t t o r n e y s f e e s . A f i d u c i a r y d u t y e x i s t s 
when o n e p e r s o n i s e n t r u s t e d w i t h t h e c a r e a n d m a n a g e m e n t of m o n i e s 
A 
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or property belonging to another person. In the case at hand, 
Plaintiff Jerry Brough contacted Defendant Fern Oberhansley about a 
specific job she wanted done. The relation between Defendant and 
Plaintiff in this one transaction does not amount to a fiduciary. 
Further, the facts of this case do not indicate that Plaintiffs have 
suffered any economic loss as a result of Defendant Basin Land Title 
and Abstract Inc. et al actions. Even if the deed of reconveyance 
was not made, there was no way to get title back into Plaintiffs 
hands without either Defendant Timothy signing a quit claim deed or 
a foreclosure action being taken in Court. Defendant Timothy has 
already made it clear that he feels Plaintiffs have reneged on their 
agreement in the return of his down payment to him for his return of 
the home and property to Plaintiffs. Given this state of mind, 
Defendant Timothy would certainly not have signed a quit claim deed. 
Thus Plaintiffs would have to go to Court anyway. The true matter 
to be litigated in this case is not the ownership of the house and 
five acres, but rather what the agreement between Defendant Timothy 
and Plaintiffs was for the return of the house and five acres to 
Plaintiffs. It makes no difference whether the action started as a 
quiet title or as a foreclosure. If the deed of reconveyance had 
not been done the Plaintiffs would have had to institute a 
foreclosure proceeding to which Defendant Timothy would have made 
his counter claim as to the sale back agreement. The theory of 
damages is to make an injured party whole, not to allow him a profit 
on damages. Public Services Company of New Mexico v. Jasso, 635P2d 
1003 (N.M.App. 1981). At the present time Plaintiffs are in the 
5 
exact position they would have been in without the mistake made with 
the deed of reconveyance. That is, they are litigating the resale 
agreement with Defendant Timothy, To allow a recovery to Plaintiffs 
would be to profit them, thereby it would not serve a purpose of 
compensating them for loss. 
CONCLUSION 
A l t h o u g h there was a mistake made in recording the deed of 
reconveyance, there is no need to determine whether fault for the 
mistake lies with Defendant Basin Land Title and Abstract Inc. et al 
or with Plaintiffs, because although the mistake could have 
potentially caused damage to Plaintiffs, ultimately no damage was 
done and the Plaintiffs are in the same position they would have 
occupied otherwise. Plaintiffs are trying to recover for what might 
have happened and not what actually did happen. Therefore, judgment 
should summarily be issued in favor of Defendants Basin Land Title 
and Abstract Inc. et al. 
DATED this j_ day of Js\^t^j2^i ,1986. 
C =
— St^r 
D.^ARON STANTC ON & ASSOCIATES 
6 
"7 '-I 
' l 
MAILING CERTIFICATE 
I hereby certify that I caused to be mailed a true and correct 
copy of the foregoing MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF DEFENDANTS MOTION FOR SUMMARY JUDGMENT, postage prepaid, 
on this /<:'/- day of ^ /,f , 1986, to: 7 ^ Dennis L. Judd, Esq. L.A. Dever 
Bennett & Judd McRae & DeLand 
319 West 100 South, Suite B 209 East 100 North 
Vernal, Utah 84078 Vernal, Utah 84078 
TT^q^i^ <* OsS?? 
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DENNIS L. JUDD - 1762 
KIRK C. BENNETT - 3700 
BENNETT & JUDD, P.C. 
Attorneys for Plaintiff 
319 Wef?i. 100 South, Suite B 
Vernal, Utah 84078 
Telephone: (801) 789-7038 
IN THE SEVENTH JUDICIAL DISTRICT COURT OF UINTAH COUNTY 
STATE OF UTAH 
GRANT BROUGH and 
•W. JERRY BROUGH, 
Plaintiffs, 
vs.. 
BASIN LAND TITLE AND 
ABSTRACT, INC., and 
FERN OBERHANSLEY and 
OBERHANSLEY dba BASIN 
TITLE AND ABSTRACT an 
TIMOTHY, 
Defendants. 
FERN ; 
LAND ; 
d FERRIS ; 
) MEMORANDUM OF POINTS AND 
) AUTHORITIES IN OPPOSITION 
) TO DEFENDANT BASIN LAND 
) TITLE AND ABSTRACT, INC., AN 
> FERN OBERHANSLEY'S MOTION 
> FOR SUMMARY JUDGMENT 
1 Civil No.85-CV-412 
COMES NOW the Plaintiff, pursuant to Rule 2,8 of the Rules of 
Practice, and submits the following Memorandum of Points and 
Authorities in Opposition to Defendant Oberhansley and Basin Land 
Title and Abstract, Inc.'s, Motion for Summary Judgment 
A. FACTS IN DISPUTE 
Pursuant to the provisions of Rule 2.8(e) of the Rules of 
Practice in the District and Circuit Courts of the State of Utah, 
Plaintiff submits the following statement of material facts as to 
which a genuine issue exists. Plaintiffs note that Defendant 
OberhansleyTs Motion fails to comply with the provisions required 
by Rui<- 2.8(d) of the Rules of Practice in the District and 
Circui' Courts in the State of Utah. Plaintiffs, in this 
statement of Facts in Dispute, will not attempt to delineate all 
facts presently at dispute in the lawsuit, but will address those 
referred to in Defendant Oberhansleyfs Motion. 
1. Plaintiffs agree that the sale of Plaintiff's house to 
Defendant Timothy had gone sour in the summer of 1984 because of 
Defendant Timothy's failure to comply with the terms of the Trust 
Deed and Promissory Note between the parties, however Plaintiffs1 
dispute that they requested the home and property back, the facts 
being that upon being pressed for payment, Defendant Timothy 
indicated he no longer wanted the home and property and offered 
to return it to Plaintiffs. 
2. Plaintiffs dispute that determination of the exact terms 
of the agreement is the true subject matter of this litigation. 
That being only one of a number of issues in this litigation, the 
primary and most important being the unlicensed and negligent 
practice of law by Defendant Oberhasley and Basin Land Title and 
Abstract, Inc., and the amount of recovery to which Plaintiff is 
entitled for the wrongful acts of Defendant Oberhansley and Basin 
Land Title and Abstract, Inc. 
3. Plaintiffs dispute Defendant Oberhansleyfs 
unsubstantiated claim that Plaintiff contacted Oberhansley and 
asked to have the Trust Deed removed. The fact is that 
Plaintiffs' contact with Defendant Oberhasley informed her that 
Timothy had not made his payments as agreed and had turned the 
properly back to them and requested that she prepare whatever 
documents were necessary in order to return the property to their 
ownership. Rather than preparing the proper document which would 
have been a Quitclaim Deed or Warranty Deed from Timothy to 
Plaintiffs, Defendant Oberhansley wrongfully and negligently 
prepared and recorded a Deed of Reconveyance which had precisely 
the opposite effect of what she had been instructed to do. 
4. When Defendant Oberhansley's horrendous mistake was 
discovered, she acting either out of incompetence or a willful 
attempt to cover up rather than attempt to correct the problem, 
instructed Plaintiffs to re-record the Trust Deed, an action she 
knew or should have known could not be done and was illegal. 
5. Plaintiffs dispute that Plaintiffs have in any way 
failed to comply with the terms of any agreement reached between 
Plaintiffs and Defendant Timothy. 
6. Plaintiffs dispute Defendant Oberhansleyfs suggestion 
that Plaintiffs have not been seriously damaged by the wrongful 
and negligent acts of Defendant Oberhansley. 
7. Plaintiffs dispute Defendant Oberhansleyfs incredible 
suggestion that Plaintiffs are now in the same position they were 
in before Defendant Oberhansleyfs wrongful and negligent acts. 
B. STATEMENT OF POINTS AND AUTHORITIES 
Point 1. SUMMARY JUDGMENT CAN ONLY BE GRANTED WHEN THERE 
IS NO GENUINE ISSUE AS TO ANY MATERIAL FACT AND THE MOVING PARTY 
IS ENTITLED TO JUDGMENT AS A MATTER OF LAW. 
RUIP 56 of the Utah Rules of Civil Procedure provides that 
the co.irt may grant Summary Judgment only if the moving party 
can : 
show that there is no genuine issue as to any 
material fact and that the moving party is entitled to 
Judgment as a matter of law. 
It is well-established law that in considering a Motion for 
Summary Judgment, the facts, submissions, etc., must be viewed in 
the light most favorable to the opposing party and roust establish 
that there is no genuine issue of material fact. Bihlnairer v 
Carson 603 P2d, 790 (Utah) and Jensen v Mountain States 
Telephone 611 P2d, 363 (Utah). 
In Holbrook Company v Adams 542 P2d, 591 (Utah 1975), the 
Utah Supreme Court held: 
The lower court did have a duty to examine the entire 
evidence and upon that evidence to ascertain whether there 
were any material issues of fact in dispute. 
The court went on to say: 
Only when it so appears, is the court justified in 
refusing such party the opportunity of presenting his 
evidence in attempting to persuade the court to his views. 
Conversely, if there is any dispute as to any issue material 
to the settlement of the controversy, the summary judgment 
should not be granted. 
The Utah Supreme Court in Kidden v White, et al 378 P2d, 
898 (Utah 1963) stated:. 
In confronting the problem presented on this appeal, we 
have been obliged to remain aware that a summary judgment 
which turns a party out of court without an opportunity to 
present his evidence is a harsh measure that should be 
granted when taking the view most favorable to a party's 
claim and any proof that might properly be aduced 
thereunder, he could in no event prevail. 
Th:? Supreme Court in overturning the trial court's entry of 
summary judgment in Kidden v White further stated that when 
there is any doubt, the doubt should be resolved in favor of 
permil ling courts and juries to settle dispute rather than ruling 
upon them summarily as was done in this case. 
The law requires that the moving party for a Motion for 
Summary Judgment carry a heavy burden; that is, that he show that 
under no reasonable interpretation of the facts could the 
opposing party be entitled to prevail. Plaintiffs in the matter 
before the court have failed to carry the burden in that there 
are a number of genuine issues of material fact which are in 
dispute and further that Defendant Oberhansley has failed to 
produce any competent evidence to support her request for 
Summary Judgment. No Affidavits or other evidence of any kind 
accompany Defendant's Motion and, in fact, Defendant appears to 
request this court to take the incredible step of granting 
Summary Judgment based solely upon the hearsay statements of 
Defendant Oberhansely's counsel. 
Point 2. PLAINTIFFS' MEMORANDUM FAILS TO COMPLY WITH THE 
REQUIREMENTS OF RULE 2.8 OF THE RULES OF PRACTICE AND SHOUb BE 
DISMISSED. 
Rule 2.8(d) of the Rules of Practice in the District and 
Circuit Courts of the State of Utah provides 
The Points and Authorities in support of a Motion for 
Summary Judgment shall begin with a section that contains a 
concise statement of material facts as to which movent 
contends no genuine issue exists. The facts shall be stated 
in separate numbered sentences and shall refer with 
particularity to those portions of the record upon which 
movent relies. 
A review of Defendant Oberhansley and Basin Land Title and 
Abstract, Inc. 's, Memorandum reveals that Defendant has failed to 
comply with the requirements of Rule 2.8(d). The Utah Supreme 
Court in Bigelow v InRersol 618 P2d 50 (Utah 1980) rules that 
failure to comply with local rules of practice [in that case, 
Rule 2.9(b)] is sufficiently serious as to disqualify or defeat a 
Judgment entered without compliance. 
In light of Defendant Oberhansleyfs failure to comply, the 
Motion for Summary Judgment should be dismissed. 
CONCLUSION 
Defendant Oberhansley and Basin Land Title and Abstract, 
Inc., hold themselves out as competent to prepare real estate 
documents and consistently and continually conduct business, 
including the preparation recording of various real estate 
documents. In State Bar of Arizona v Arizona Land Title and 
Trust Company 90 Arizona 76366 P2d 1 (1961) the court held that 
when title companies fill in blanks on form documents, they are 
engaging in the practice of law. In condemning title company 
practices in preparing legal documents, the court noted the risks 
such activities create for the public: 
The title companies and their non-lawyer employees are, 
in most cases, completely unqualified to practice law; they 
are usually not trained to do so; they are not normally 
governed by the Code of Ethics to which lawyers are subject; 
their principal motivation is the business of the title 
company, not of the customer. 
The courts have held that a real estate agent who undertakes 
the drafting of legal documents is held to the standard of care 
expected of an attorney. Morley v J. Pagel Realty Insurance 
Company 27 Arizona App. 62, 66, 550 P2d 1104 (1976). A title 
company should be held to the same standard as the Washington 
Supreme Court recently concluded, see Bowers v TransAmerica 
Title Insurance Company 675 P2d 193, 197 (Washington 1983). 
Restatement Second of Torts, Section 299A (1965) provides that 
the duties of an attorney practicing law are also the duties of 
one, who without a license, attempts to practice law. Arizona 
Land and Title makes it crystal clear a preparation of 
legal-type documents by title companies constitutes the practice 
of law: 
Title companies are engaging in the unauthorized 
practice of law when they prepare by drafting or filling in 
blanks, deeds or conveyances of any kind, forms of notes, 
mortgages, satisfactions of mortgages, assignments of 
mortgages, contracts for the sale of real estate or 
assignments thereof. 
Defendant Oberhansley and Basin Land Title and Abstract, 
Inc., regularly engage in the preparation and recording of a 
variety of legal documents relating to real estate transactions. 
By so doing, Defendants hold themselves out to public to have a 
competence and expertise in this area and further assume the 
duties and obligations of an attorney and are subject to the same 
standards of care and competence. 
Defendants Oberhansley and Basin Land Title and Abstract, 
Inc., made a serious and obvious error in preparing the original 
Trust Deed in the transaction between Plaintiffs and Defendant 
Timotb\ by omitting and failing to name a Trustee in said 
document, thereby creating confusion as to the effect of said 
document. 
Defendants Oberhansley and Basin Land Title and Abstract, 
Inc., further demonstrated incompetence and negligence by 
wrongfully preparing a Deed of Reconveyance when the document 
which was required by the request and circumstances presented to 
Defendants was a Quitclaim Deed or Warranty Deed. Defendants 
Oberhansley and Basin Land Title and Abstract, Inc., were or 
should have been aware of the error in the preparation of the 
original Trust Deed when they prepared the Deed of Reconveyance 
and had the beneficiaries rather than the Trustee sign the 
document as would be proper practice. 
Upon being informed by Plaintiffs that the wrong document 
had been prepared and recorded, Defendant Oberhansley and Basin 
Land Title and Abstract, Inc., wrongfully attempted to cover up 
the mistake rather than admit the error and take action to 
correct the problem which Defendant Oberhansley and Basin Land 
Title and Abstract, Inc.'s, actions had created. 
Defendant Oberfcansley and Basin Land Title's wrongful 
actions have seriously damaged the Plaintiffs. Plaintiffs are 
entitled to recover for those damages. 
Defendant Oberhansley and Basin Land Title and Abstract, 
Inc.'s, Motion for Summary Judgment is procedurally improper and 
is without merit and should be dismissed and Plaintiffs should be 
awarded their court costs and attorney's fees incurred in 
responding to said Motion pursuant to the provisions of Utah Code 
Annotated, Section 78-27-56. ^ 
DATED t h i s y£3> day of C/^iif , 1986. 
BENNEri/j? JUDD, P.C. 
/ 
/ -
Dennis L. Ji/dd 
Attorney for Plaintiffs 
CERTIFICATE OF MAILING 
I do hereby certify that I mailed, postage prepaid, a true 
and correct copy of the foregoing Memorandum of Points and 
Authorities in Opposition to Defendant Basin Land Title and 
Abstract, Inc., and Fern Oberhansleyfs Motion for Summary 
Judgment to D. Aaron Stanton, Rt. 1, Box 1663, Roosevelt, UT 
84066 and L.A. Dever, 209 East 100 North, Vernal, UT 84078 on 
this 3&r(£ day of Q AA+J 1986 
Seer elra r y 
D. ARON STANTON & ASSOCIATES 
0. ARON STANTON UB #3077 
Attorney for Defendant 
Basin Land Title & Abstract, Inc. 
and Fern Oberhansley 
Rt. 1 Box 1663 
">20 West 200 North 
Roosevelt, Utah 84066 
Telephone: (801) 722-5041 
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IN THE SEVENTH JUDICIAL DISTRICT COURT 
UINTAH COUNTY, STATE OF UTAH 
GRANT BROUGR and W. JERRY 
BROUGH, 
Plaintiffs , 
vs • 
BASIN LAND TITLE AND ABSTRACT 
INC. AND FERN OBERHANSLEY and 
FERN OBERHANSLEY DBA BASIN 
LAND TITLE AND ABSTRACT and 
FERRIS TIMOTHY, 
Defendants• 
ORDER ON DEFENDANTS' MOTION 
FOR SUMMARY JUDGMENT 
CIVIL NO. 85-CV-412U 
RECITALS 
BE IT REMEMBERED that Defendant Basin Land Title and 
Abstract, Inc. and Fern Oberhansley and Fern Oberhansley dba 
Basin Land Title and Abstract's Motion For Summary Judgment in 
the above-entitled case came on regularly for hearing, Tuesday, 
September 23, 1986 pursuant to Rule 2.8 of the Rules of Practice 
in the District and Circuit Courts of the State of Utah before 
the Honorable Richard C. Davidson. 
Pursuant to Rule 2.8, both Plaintiffs and Defendants had 
t 
submitted their Memorandum of Points and Authorities for and 
< ^ 7 ^ oA "fy 
against Defendants' Motion for Summary Judgment. 
The Court, after reviewing the Memorandums of Points and 
Authorities and the pleadings and paj>exs on file herein announced 
it's - Q ra 1 judgment f^jioan-zichB^ ^^ e-ft^ +t which is herewith reduced to 
writing as follows: 
ORDER 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows: 
1. Counts 1 and 2 of Plaintiffs' Complaint are predicated 
upon the action against Defendant Ferris Timothy, That action 
has settled and therefore the possibilities upon which these 
causes of action are based no longer exist. Counts 1 and 2 are 
dismi s sed. 
2. C o u n t 3 attempts to state a cause of action for 
punitive damages. It fails and is dismissed. 
3. Count 6 attempts and fails to state a cause of action 
for breach of fiduciary duty. It, too, is dismissed. 
DATED this 7^(1 day of QcTo VPT » 1986. 
BY-Tmr^OURT: 
Judge Richard^C. Davidson 
CERTIFICATE OF MAILING 
I h e r e b y certify that I caused to be mailed a true and 
correct copy of the foregoing ORDER ON DEFENDANTS' MOTION FOR 
SUMMARY JUDGMENT postage prepaid on this /j-4* day of 
1986 to: 
/ 
Dennis L. Judd, Esq. 
BENNETT & JUDD 
319 West 100 South, Suite B 
Vernal, Utah 84078 
L• A. Deve r , Esq. 
McRAE & DeLAND 
209 East 100 North 
Vernal, Utah 84078 
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